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INTERNATIONAL COOPERATION AGAINST 
TRANSNATIONAL ORGANIZED CRIME: THE PRACTICAL 

EXPERIENCE OF THE EUROPEAN UNION

Matti Joutsen*

I. DEVELOPING 
COUNTERMEASURES AGAINST 
TRANSNATIONAL ORGANIZED 
CRIME: HOW FAR CAN WE GO?

As long as crime and organized crime
remained domestic issues, the history of
international law enforcement and
judicial cooperation proceeded at a
leisurely pace. Many years passed from
when private policemen and private
security companies were first used to
collect evidence and apprehend offenders
a broad ,  to  wh en the  f i rs t  f o rma l
a rra ngemen ts  w er e  made  f or  law
enforcement cooperation. Initiatives for
formal judicial co-operation arrangements
emerged even more slowly. The first
modern  mu lt i la tera l  t r ea t ies  on
cooperation in criminal matters did not
appear until less than fifty years ago.

It is thus all the more remarkable how
much progress has been made world-wide
during the last few years.

It is true that we had a right to expect
a qualitative change in our response to
crime and international crime. After all,
we are facing considerable increases in
crime as a result of many factors. These
fa ct or s  in c l ude  dev e lopm ent s  in
t ech n o log y ,  t r a ns por tat ion  an d
telecommunications, the social changes
related to massive impoverishment,
natural disasters and internal conflict,
the establishment of  regional trade

groupings removing barriers to the
movement of people, goods, services and
cap ita l,  and fundamental  poli t ica l
changes in many parts of the world.

Nonetheless, it would have required a
visionary to have said, only five years
ago, that in the year 2001:

• over 120 countries would have signed
a wide-ranging global convention
against transnational organized
crime;

• work is underway on a global
convention against corruption;

• a controversial campaign against off-
shore and on-shore financial centres
engaged in money laundering is
leading to significant results; and

• regional cooperation is evolving
rap id ly  in  pl aces  as  d iver se  as
Southern Africa, the Andes countries,
the countries around the Baltic Sea,
and Southeast Asia.

H ow  far  an d  h ow  fas t  c an  t hi s
intensification of global cooperation go?
One way to try to answer this question
would be to look at existing cooperation
on a smaller scale, and see if it could be
expanded world-wide. The European
Union countries provide one useful point
of  re ference .  I f  cooperat ion  can be
developed among these fifteen countries,
with their quite different legal systems
and different criminal justice structures,
it can be at least visualised elsewhere.

This paper looks at police cooperation,
prosecutorial  cooperat ion,  judic ia l
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cooperation, and cooperation in the
formulation of domestic law and policy. In
each case, the present status quo in most
parts of the world will be set out, and
then the practical reality in the European
Union will be described.

A  few words  about the European
Union. It consists of fifteen Member
States, comprising almost all of Western
Europe. (In addition, ten Central and
Eastern European countries, and Malta
a nd  Cy pr us  a re  n egot iat in g  on
membership.) One important area of
cooperation is known as “justice and
home affairs”, which to a large extent
deals with the control of organized crime.
Decisions in this sector are made by the
European Union Council, which consists
of the respective Ministers from each
Member State.1 The Council can adopt so-
called framework decisions (formerly
known as  “ jo int actions” ) ,  common
positions, resolutions, recommendations
and conventions. “Framework decisions”
are binding in respect of  their goal,
although each Member State has some
flexibility on how to amend its legislation
in order to ensure that this goal is met.
“Joint positions” are used, for example, in
negotiations with third States and inter-
governmental organizations; Member
States are required to adhere to any joint
position agreed to . Resolutions and
recommendat ions are non-binding,
although they do express a political goal.
C onv ent ion s  a re  b ind in g  on  th e
s ig nator ies ,  an d  th er e  i s  po l i t i ca l

pressure on all Member States to sign
them.

A second major decision-making body
in  th e  Eu r opean  Un ion  i s  th e
Commission, which has responsibilities
in particular for deciding on the economic
integration of the European Union. It
does not have any powers to decide on
“justice and home affairs”, although it
does have the right of initiative. A third
power is the directly elected European
Parliament, which has a right to be
consulted, also on justice and home
affairs.

II. POLICE COOPERATION

The global status quo:
The general rule around the world is

that law enforcement personnel do not
have powers outside of their jurisdiction.
Notices  are communicated through
Interpol. A few countries have posted
liaison officers abroad, and informal
contacts are used on an ad hoc basis.
Otherwise, officially, information may not
and is not exchanged except through
formal bilateral channels, and even then
only in a few cases. Coordination of cross-
bor der  invest igat ion s  i s  rare ,  and
requires  cons iderable preparat ion
through formal channels.

The European Union reality:
• an international organization, Europol,

co-ordinates cross-border investigations,
and seeks to provide support to domestic
law enforcement services in specialist
fields.

• a network of liaison officers has been
developed.

• Europol produces annual situation
reports on organized crime, bringing
toge ther  data  f rom al l  Member
States.

1 To avoid some confusion: the European Union and

the Council of Europe are different organizations.

The former consists of fifteen Member States, and

as noted covers most of Western Europe. Its top

decision-making body is called the European

Council of Ministers, or the European Council for

short. The Council of Europe, in turn, today has

43 Member States, and covers almost all of

Europe, East and West, North and South.



RESOURCE MATERIAL SERIES No. 59

396

Within the framework of the Schengen
conventions, which apply to almost all
EU Member States,

• the Schengen information system
allows national law enforcement
agencies to share data on many key
issues almost instantaneously with
their colleagues in other countries.
The system extends to some 50,000
terminals in the member states.

• law enforcement authorities are allowed
hot pursuit across borders.

• law enforcement authorities are allowed
to engage in surveillance in the territory
of other countries.

• law enforcement authorities are allowed
to engage in controlled delivery.

A. Europol
Europol was established in October

1998, when the Europol Convention
entered into force among the fifteen
European Union countr ies.  It  is an
international organization that has its
headquarters  in  the Hague ,  in  the
Netherlands. It is not at present an
operational entity. It is not, for example,
a “European Bureau of Investigations”,
with  agents  mandated to  carry out
investigations or to arrest suspects in the
different European Union countries.

The objective of Europol is essentially
“to improve ... the effectiveness and
cooperation of the competent authorities
in the Member States in preventing and
combating terrorism, unlawful drug
trafficking and other serious forms of
international crime where there are
factual indications than an organized
criminal structure is involved and two or
more Member States are affected by the
forms of crime in question in such a way
as to require a common approach by the
Member States  owing to  the  scale ,
significance and consequences of the
offences concerned.”

Europol is charged, more specifically,
with  act ing  to  prevent and  combat
unlawful drug trafficking, trafficking in
nuclear and radioactive substances,
illegal immigrant smuggling, trade in
human beings and motor vehicle crime.
Af ter  Europo l ’ s establ ishment ,  i t s
mandate has been successively expanded,
to include for example crimes committed
or likely to be committed in the course of
te r r or i s t  ac t iv i t ie s ,  a nd  mon ey
laundering. Proposals are now being
considered to extend the mandate even
further, for example to the forgery of
money and means of payment.

The principal tasks of Europol consist
of:

1. facilitating the exchange of informa-
tion between the Member States,

2. obtaining, collating and analysing
information and intelligence (includ-
ing the preparation of annual reports
on organized crime),

3. notifying the competent authorities of
the Member States of information
con c ern in g  th em a nd  o f  an y
connect ion s  ident i f ied  between
criminal offences,

4. aiding investigations in the Member
States by forwarding all relevant
information to the national units, and

5. obtaining a computerized system of
collected information.

Eu r opo l  i s  a ls o  c h ar ged  w it h
developing specialist knowledge of the
investigative procedures of the competent
authorities in the Member States and
providing advice on investigations, and
with providing strategic intelligence to
assist with and promote the efficient and
effective use of the resources available at
th e n at ion al  leve l  f o r  oper at ion al
activities. For this purpose, Europol can
assist Member States through advice and
research in training, the organization and
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equipment of the authorities, crime
prevention methods, and technical and
forensic  pol i ce  methods  and po li ce
procedures.

Work in progress.  What about the
future of Europol? In October 1999, soon
after the Europol Convention entered into
force, a special European Union Summit
was held in Tampere, Finland, to discuss,
among other issues, further improvement
o f  co opera t io n  in  r espon d i ng  t o
transnational organized crime. In respect
o f  Eu r opo l ,  th e  Ta mper e  m eet in g
concluded, inter alia, that:

• joint investigative teams should be
set up, as a first step, to  combat
tra ff icking  in  drugs and human
be i ng s  as  w e l l  as  t e rr or is m.
Representatives of Europol should be
allowed to participate, as appropriate,
in such teams in a support capacity.

• Europol’s role should be strengthened
by allowing it to receive operational
da ta  f r om Mem ber  Sta tes  a n d
authorising it to ask Member States
to initiate, conduct or coordinate
investigations or to  create joint
investigative teams in certain areas of
crime, while respecting systems of
judicial control in Member States.

In March 2000, a new action plan
against organized crime was adopted.2 It
contains a number of points regarding
Europol:

• Europol could carry out studies of
practice at national and Union level
and of their effectiveness, develop
common strategies,  policies and
tactics, organize meetings, develop
and implement common action plans,

carry out strategic analyses, facilitate
the exchange of  information and
intell igence ,  provide analyt ica l
support for multilateral national
investigations, provide technical,
tacti cal and legal support, offer
technical facilities, develop common
manuals, facilitate training, evaluate
results, and advise the competent
authorities of the Member States.

• consideration should be given to the
feasibility of setting up a database of
pending investigations, making it
possible to avoid any overlap between
investigations and to involve several
European competent authorities in
the same investigation.

• Europol should help in establishing a
research and documentation network
on c ros s -b ord er  c r i me ,  a nd  in
organizing the collection, storage,
processing, analysis and exchange of
relevant  informat ion,  including
information held by law enforcement
services on reports on suspicious
f in an ci a l  t ra ns ac t i ons .  Th e
establishment of compatible criminal
intelligence systems among Member
States should be a long-term goal.

Europol is now up and running. There
is a clear  need for it  in Europe. Its
poten t i a l  f o r  deve l op in g  s tr ong
cooperation between the law enforcement
agencies of the fifteen different Member
St ates  o f  th e  Eu rop ean  U ni on i s
immense, and the pressures on it  to
succeed are great. The experience of the
European Union shows that practical law
enforcement cooperation is possible also
within a formal structure.

B. Schengen
Due in part to the slowness with which

police cooperation was being developed
and to political differences of opinions
over the extent of this cooperation, some
European Union countries (originally,

2 The Prevention and Control of Organized Crime:

A European Union Strategy for the beginning of

the new Millennium. See section V.C., below.
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Belgium, France, Germany, Luxembourg
and the Netherlands) decided on a “fast-
track” alternative. The result was the
Schengen Agreement of 1985 and the
Schengen Convention of 1990, which has
sought to eliminate internal frontier
controls, provide for more intensive police
cooperation, and establish a shared data
system.

The  “Schengen group”  cur rent ly
consists of Austria, Belgium, Denmark,
Finland, France, Germany, Greece, Italy,
Luxembourg, the Netherlands, Portugal,
Spain and Sweden, as well  as, from
outside the EU, Iceland and Norway.3

The United Kingdom and Ireland have
not joined, since they wish to retain
separate passport controls.

Po l i c e  coo pera t ion  w ith in  th e
framework of Schengen includes cross-
border supervision, “hot pursuit” across
borders into the territory of another
Member State; and controlled delivery
(i.e. allowing a consignment of illegal
drugs to continue its journey in order to
discover the modus operandi of  the
offenders, or to identify the ultimate
recipients and their agents, in particular
the main offenders) . These forms of
cooperation have been hard-won: they did
not  see the light  o f  day  unti l  af ter
protracted negotiations between the
Governments concerned, and even then
they have been hedged by a number of
restrictions.

The need for Schengen arose with one
o f  th e  pr ima ry  go a ls  o f  e c onom ic
integration, the elimination of border

controls on the transit of persons, goods,
capital and services. Although this
elimination of border control undoubtedly
promotes trade and commerce, at the
same time it makes more difficult the
task of controlling the entry and exit by
offenders. In return for ending checks on
internal borders, the Schengen countries
agreed on the establishment  of  the
Schengen Information System (SIS). This
consists  o f  a  centr a l  computer  ( in
Strasbourg, France) linked to a national
computer in each country, and to a total
of some 50,000 terminals. When fully
operational, data entered into any one
computer (for example data on wanted
persons, undesirable aliens, persons to be
expelled or extradited, persons under
surveillance, and some stolen goods)
would immediately be copied to the other
nat ional  in format i on  sys tems.  A n
e lec tr on ic  mai l  sy st em (SIR ENE;
Supplementary Information Request at
the Nat ional Entry)  a llows f or  the
transfer of additional information, such
as extradition requests and fingerprints.
Yet another data-connected acronym is
VISION, which  refers  to  the “Visa
Inquiry System in  an Open-border
Network”.

Th e  st ren gt h  o f  t he  S c hen ge n
arrangements lies in the fact that they
al l ow fo r  h ig h ly  pr ac t i c a l  la w
enforcement cooperation, at a level that is
unique in the world. At the same time,
the arrangements have been subjected to
criticism. Although the arrangements
have been made specifically to respond to
the opening of the borders between the
countries in question,  the question
remains whether these arrangements are
sti l l  insuff i c ient to  respond to  the
increased mobility of offenders. Secondly,
the arrangements do not include all
European Union countries, while on the
other hand they do include two non-EU
countries. This inevitably leads to some

3 The principal reason for the inclusion of Norway

and Iceland is that these two countries are part of

the passport-free zone formed among the Nordic

countries. The other three Nordic countries,

Denmark, Finland and Sweden, are members of

the Schengen group.
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practical difficulties. Third, since there is
no supervisory court structure or any
e f f e c t iv e  pa rl iamen tar y  r eview  o f
Schengen decisions, it has been suggested
that human rights concerns will receive
less attention that the law enforcement
prior ities.  (On the other hand,  any
actions taken would necessarily fall
under the jurisdiction of at least one of
the Schengen countries,  and so the
legality of  the action  could then be
scrut inized under  the  appropr iate
national law.)

C. Information Gathering and 
Analysis

Law enforcement authorities world-
wide would be among the first to agree
that a more proactive, intelligence-led
a ppr oac h i s  needed  to  de tec t  a n d
interrupt organized criminal activities,
apprehend the offenders, demolish the
c r imi na l  ne t wo rks ,  a nd  s e iz e  a n d
c on f is ca te  t he  pr oc eeds  o f  c r i me .
Information is needed on the profile,
motives and modus operandi  o f  the
offenders, the scope of and trends in
organized crime, the impact of organized
crime on society, and the effectiveness of
the response to organized crime. This
information includes operational data
(data related to individual suspected and
detected cases )  and empirica l data
(q ua l i t at ive  an d  qu an t i tat iv e
criminological data).

Regrettably, on the global level the
ar ran gemen ts  fo r  th e exch ange  o f
operational and empirical data continue
to be ad hoc, between individual law
enforcement agencies or even individuals.
Such ad hoc arrangements also raise
concerns over whether or not domestic
legislation on data protection is being
followed. Implementation of the United
Na t io ns  Con ven t i on a ga in st
Transnational Organized Crime (in
particular articles 27 and 28) should

provide a firmer foundation for this
exchange of data, but the Convention has
not yet entered into force.

W it hi n  th e  Eu rop ean  U n ion
framework, on the other hand, several
arrangements are already in place for
gathering and analysing data:

• a joint action adopted in 1996 deals
with the role of liaison officers. Their
function is specifically to focus on
information gathering. They are to
“facilitate and expedite the collection
and exchange of information though
direct contacts with law enforcement
agen c ies  an d  o t her  c omp eten t
authorities in the host State”, and
“contribute to  the collection and
exchange of information, particularly
of a strategic nature, which may be
used for the improved adjustment of
measures” to combat international
crime, including organized crime. So
far, over 300 liaison officers have been
posted by EU countries, and they
work in close cooperation with one
another.

• Europol already produces annual
reports on organized crime based on
data provided by Member States.
These annual reports are being used
in an attempt to define strategies.
Over the years, the quality and utility
o f  th es e  an n ua l  repor t s  h av e
improved, even though continued
wor k  is  n eeded  to  impr ov e  th e
validity, reliability and international
comparabil ity  of  the data .4  One
particular  feature of  the annual
repor t s  i s  th at  th ey  c ont ain

4 The work on the annual situation reports is

primarily done by a “Contact and Support

Network” consisting of representatives of the law

enforcement authorities of the different Member

States.
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r ec ommen dat ion s  b as ed  on  an
analysis of the data.

• various decisions have been taken on
the exchange  of  in formation on
specific subjects. For example, a Joint
Act ion adopted  on 20  May 1997
requires the exchange of information
between law enforcement agencies
when potentially dangerous groups
are travelling from one Member State
to another in order to participate in
events.

• the European Union has created a
number of financial programmes to
encourage the closer involvement of
the academic and scientific world in
the analysis of organized crime.

• a European police research network is
b e in g  est abl i s hed  to  ac t  a s  an
informat ion source  on  research
r esu lt s ,  o th er  doc um ent ed
experiences and good practice in
crime control.

III. PROSECUTORIAL 
COOPERATION

The global status quo:
Int er na t ion al  c on tac t s  be tw een

prosecutorial authorities are based on
bilateral and the few multilateral treaties
on mutual legal assistance. Informal
c on ta ct s  ar e  fa c i l i t at ed  by  th e
International Association of Prosecutors
and other, similar non-governmental
organizations.

The European Union reality:
• a special structure, the European

Judicial Network, has been set up to
promote direct contacts between
prosecutors. The system involves
computerized links between the
Member States, and in time will
pr ob ably  even  a l low aut omat ic
translat ion and transmission of
requests.

• several European Union Member
St ates  h av e  pos ted  l ia iso n
magistrates abroad, with a specific
mandate to facilitate responses to
requests for extradition and mutual
legal assistance, and a more general
mandate to promote international
cooperation.

• prosecutorial and judicial co-
operation is promoted also by direct
contacts  through the  Sc hengen
structures.

• an international organization,
Eurojust, is being set up to assist in
the coordination of the prosecution of
cross-border cases.

A. The European Judicial Network 
and the Strengthening of 
Informal Contacts

Among the greatest difficulties in
extradition and mutual legal assistance
are the lack of information on how a
request should be formulated so that it
can readily be dealt with in another
country, and the lack of information on
what progress is being made in  the
requested State in responding to the
request.

In  th os e  ( ra r e )  ca ses  w her e  th e
practitioner personally knows his or her
cou nt erpar t  in  th e  o t her  c oun tr y ,
informal channels can be used.  The
European Union has decided to create a
more  so lid base fo r these informal
contacts by establishing a “European
Judicial Network” (EJN).5 This network
co ns ist s  pr ima ri ly  o f  t h e  c ent ra l
authorities responsible for international
judicial cooperation in criminal matters,
and of the judicial or other competent
authorities with specific responsibilities
within the context of  international
co opera t io n .  Th e  EJ N foc us es  o n

5 Joint Action of 29 June 1998. A similar structure

has been set up for cooperation in civil matters.
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promoting cooperation in respect of
serious crime such as organized crime,
c or ru pt ion ,  dru g  tr a f f i c k in g  a n d
terrorism.

The EJN is promoting cooperation in a
number of different ways. First of all, it
organizes regular meetings (at least three
times a year) of representatives of the
contact points. These meetings have
dealt, for example, with case studies,
general policy issues, and practical
problems. Organizing the meetings in the
different EU Member States provides an
additional benefit: the host country can
present its system for international
cooperation, and the participants can get
to know one another. Both factors are
important in instilling confidence in one
another’s criminal justice system.

Second, the EJN is preparing various
tools for practitioners. One very useful
t oo l  i s  a  C D-r om t ha t  pr ov ides
practitioners with information on what
types of assistance can be requested in
t he  d i f f e ren t  Me mber  S ta tes
(sequestrat ion  of  assets , e lectronic
surveillance and so on) for what types of
offences, how to request it, and whom to
contact. The CD-rom also contains the
t ext s  o f  r e la t iv e  i nt ern a t ion al
instruments and national legislation. A
second tool is a computerized “atlas” of
the authorities in the different Member
States, which shows who is competent to
do what in the different Member States in
relation to international cooperation.
Soon, the contact points in all fifteen
Member States will be connected with
one another by a secure computer link
that can be used not only to follow up on
requests, but even to send the requests
themselves.

A third tool is a uniform model for
requests for mutual legal assistance.
Consideration is currently being given to

developing a  system for  automat ic
translation of these requests, at first at
least into the major European languages.

B. Liaison Magistrates
The concept of the liaison magistrate is

based on the positive experiences with
the growing network of liaison officers
used to promote cooperation between law
enfor c emen t  a gen c ies .  In  law
enforcement, the liaison officer uses
direct contacts to facilitate and expedite
the international collection and exchange
of information, in particular information
of a strategic nature.6

The liaison magistrate is
• an official with special expertise in

judicial cooperation,
• who has been posted in another State,
• on the basis of bilateral or

multilateral arrangements,
• in order to increase the speed and

effectiveness of judicial cooperation
an d  f ac i l i tat e  be t t er  m ut ua l
understanding between the legal and
judicial systems of the States in
question.7

The liaison magistrate does not have
any extraterritorial powers, and also
o th erw is e  mu s t  fu l l y  r esp ect  th e
sovereignty and territorial integrity of
the host State.8

6 The recent Treaty of Amsterdam of the European

Union (article 30(2)(d)) called on the European

Council to “promote l iaison arrangements

between prosecuting/investigating officials

specialising in the fight against organized crime

in close cooperation with Europol”. In order to

create a basis for the development of this work, on

22 April 1996, the European Council adopted a

Joint Action on a framework for the exchange of

l ia i son  ma gi stra tes  t o i m prove  judi c i al

cooperation.
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Liaison magistrates are—so far—used
almost solely by the European Union
countries. In general, liaison magistrates
are sent to countries with which there is a
“high traffic” in requests for mutual
assistance, and where differences in legal
systems have caused delays. France has
been the most active in sending out
liaison magistrates, and has sent them
n ot  on ly  to  G er man y,  I t a ly ,  th e
Netherlands, Spain  and the United
Kingdom, but also outside the European
Union, to the Czech Republic and the
United States. France is also considering
sending a joint liaison magistrate to the
Baltic countries (Estonia, Latvia and
Lithuania).

Sev era l  o th er  E ur opea n Un ion
countries have sent one or two liaison
magistrates: the United Kingdom to
France and Italy; Italy to France (and is
considering sending one to Spain and the
United Kingdom); the Netherlands also to
France (and is considering sending one to

the United States); Finland to Estonia
(and is considering sending one to the
Russian Federation); Germany to France;
and Spain to Portugal.9

Lia ison  magistrates  work on the
general level (by promoting the exchange
of information and statistics and seeking
to  iden t i fy  prob l ems an d  poss i b le
solutions) and on the individual level (by
giving legal and practical advice to
authorities of their own State and of the
host State on how requests for mutual
assistance should best be formulated in
order to ensure a timely and proper
response,  and by trying to  ident ify
contact  persons  who might help in
expediting matters). The exact profile of
the work of the liaison magistrate varies,
depending on such factors as the types of
cases, and the extent to which there are
direct contacts between the judicial
authorities of the two States.

The advantages, from the point of view
of the sending State and the host State,
are numerous. Language problems are
reduced, requests for judicial co-operation
can be discussed already before they are
sen t  i n  o r der  to  i den t i fy  pos s ib le
pr ob lems,  an d there i s  a  bas is  for
promoting trust and confidence in one
another’s legal system.

C. Eurojust: A Formal Structure for 
Prosecutorial Coordination

Even the direct contacts and expertise
provided by the EJN and the liaison
magistrates cannot always provide the
ty pe  o f  c oor d in at ion  n eeded  i n
investigating transnational organized
cr ime.  Over  recent  years ,  the idea
gradually evolved of setting up a separate
entity, somewhat comparable to Europol
in  th e  l aw  en forc emen t  f ie l d ,  to

7 A related concept is that of the legal attache, who

is posted in the mission of the sending State to

look after legal issues in general that concern the

host State and the sending State. Reference can

al so  b e  ma de  to  temp ora ry  excha nges  of

personnel , which are designed to increase

familiarity with one another’s legal system and

foster direct, informal contacts. Neither legal

attaches or personnel on temporary exchange,

however, have the same expertise and job profile

as the liaison magistrate.
8 See, for example, P.B. Heymann, Two Models of

National Attitudes Towards International Co-

op era t ion i n  L aw En forcem en t ,  Harva rd

International Law Journal, vol. 31, p. 99, and

Alastair Browne, Towards a Prosecutorial Model

for Mutual Assistance in Criminal Matters?, in

Peter J. Cullen and William C. Gillmore (eds.),

Crime sans Frontieres : International  and

European Legal Approaches, Hume Papers on

Public Policy, vol. 6, nos. 1 and 2, Edinburgh

University Press, Edinburgh 1998.

9 From outside the European Union, Estonia has

sent a liaison magistrate to Finland.
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c oor d in at e  n at ion al  pr osec u t in g
authorities and support investigations of
serious organized crime extending into
two or more Member States.10

The idea for the establishment of such
an entity received a considerable push at
the special European Union Summit held
in Tampere, Finland in October 1999. At
the Summit, everyone was agreed on the
need for such a new entity. However,
there appeared to be different opinions
regarding what the precise mandate of
Eurojust should be, and how it should go
about doing its work.

The Tampere meeting decided that
these questions should be solved by the
end of 2001—a rather tight schedule, but
one which remains feas ible . In  the
meantime, a temporary unit, called “Pro
E ur o ju s t”  ( sh or t  f o r  “ Pro vis ion al
Eurojust”) started work in Brussels in
March 2001.

The way in which the work of Pro
Eurojust is evolving  provides some
indicators of how Eurojust itself will work
once it begins operations. Each Member
State has sent a senior prosecutor or
magistrate to Brussels on permanent
assignment. These representatives meet
every week to discuss both individual
cases and general policy for coordinating
investigations. Plenary meetings tend to
be devoted to policy issues, while most
cases will  be dealt  wi th  in smal ler
meetings, among representatives of only
the individual countries involved.

Pro Eurojust itself does not have any
operational powers. Instead, the national
representatives, having agreed on what
needs to be done, contact the competent

authorities in their own Member State for
th e  re qu ir ed  ac t i on .  In  add i t i on ,
individual members of Pro Eurojust may
have operational powers according to
their national legislation. One of the
topics now being debated is what type of
operational powers Eurojust itself will
have. For example, it may be able to ask a
Member State  to  in i t ia te  cr iminal
proceedings or to provide Eurojust with
data regarding the case.11

IV. JUDICIAL COOPERATION

The global status quo:
Mu tu a l  l ega l  a ss is t an ce  an d

extradition are based on an incomplete
patchwork of bilateral treaties and, in
rare cases, multilateral treaties. These
treaties tend to cover only some offences,
and offer only limited measures. Requests
must be sent through a central authority.
The procedure tends to  be slow and
uncertain, with requests often being
frustrated by bureaucratic inertia, broad
grounds for refusal, and differences in
criminal and procedural law.

The European Union reality:
• all European Union Member States

are parties to broad multilateral
treaties on mutual legal assistance
and extradition.

• the European Union has decided on
standards of good practice in mutual
legal  ass is tance ,  an d reg ular ly
revi ews c ompl ia nc e  w it h  th ese
standards.

• separate European Union treaties on
mutual  legal  ass is tance and  on

10 See Hans G. Nilsson, Eurojust—the Beginning or

the End of the European Public Prosecutor? in

Europarattslig Tidskrift, vol. 4, 2000

11 In order for Eurojust to have the power to ask for

data, considerable attention will have to be pay to

data protection, for example, on how data are to

be transmitted, on who has access to the data, on

confidentiality, and on the maintenance of

personal records. In this respect, the laws of the

different Member States remain quite different.
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extradition have been drafted to
update and supplement the existing
multilateral treaties prepared within
the framework of  the Council  of
Europe.

• the European Union is now moving
t owa rds  a  s ys tem o f  mu tu al
r ec ogn i t ion  o f  dec i s i ons  an d
judgments in criminal matters. When
this system is in place, cooperation
will be speeded up considerably: a
decision or judgment in any Member
State can be enforced as such in any
other Member State.

• a mutual evaluation system has been
established, in which experts from
di f f e r ent  cou n tr ies  a ss ess  th e
practical conduct of international
cooperation in the target country.

A. Mutual Legal Assistance
The Member States of the European

Union are all parties to the 1959 Council
o f  Eu rop e  Con ven t ion  on  Mu tu al
Assistance in Criminal Matters.

The 1959 Convention, however, was
drafted almost a half century ago. Since
then,  ideas  regar ding  how mu tu al
assistance should be provided have
changed considerably,  especially in
Europe, where there has been extensive
experience in this sector. There has been
a clear trend towards simplifying and
speed ing  up  mu tual  ass is tan ce  by
eliminating conditions and grounds for
refusals. Since the European Union
Member States have a lot of cases in
common, they have come to expect certain
standards of conduct—after all, if the
central authority of one country is itself
slow or sloppy in responding to requests,
it can scarcely expect others to be better
when responding to  its requests for
assistance.

In 1998, the European Union decided
to adopt a set of standards on good

practice in mutual legal assistance.12

Each Member State was required to
prepare, in one year’s time, a national
statement of good practice. These were
then circulated among all the Member
States.  The idea here was that  the
Mem ber  St ates  pu bl i c l y  c ommi t
themselves to upholding these standards,
and can be held accountable.

The sets of standards include at least
the following eight points:

a. to acknowledge all urgent requests
and  wr i t ten  enquir ies  unless  a
substantive reply is sent quickly;

b. when acknowledging requests and
inquiries, to provide the name and
contact details of the authority (and,
if possible, the person) responsible for
executing the request;

c. to give priority to requests which have
been marked “urgent”;

d. where the assistance requested
cannot be provided in whole or in
part, to provide an explanation and,
where possible, to offer to discuss how
the difficulties might be overcome;

e. where it appears that the assistance
cannot fully be provided within any
deadline set, and this will impair
proceedings in the requesting State,
to advise the requesting State of this;

f. to submit requests as soon as the
precise assistance that is needed has
been identified, and to explain the
reasons for marking a request as
“urgent” or in setting a deadline;

g. to ensure that requests are submitted
in compliance with the relevant
treaty or arrangements; and

h. when submitting requests, to provide
the requested authorities with the
name and contact deta ils  of  the

12 Joint Action of 29 June 1998 on good practice in

mutual legal assistance in criminal matters.
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authority (and, if possible, the person)
responsible for issuing the request.

Although some of these points may
seem trivial, they all have an immediate
impact on the day-to-day work of judicial
authorities involved in international
cases.

The fifteen European Union countries
h av e  pr epar ed  t he i r  ow n  Mu tu al
Assistance Convention (adopted on 29
May 2000). This is not intended to be an
i ndepen den t  t r eaty ,  bu t  i ns tea d
supplements the 1959 Council of Europe
convention and its protocol. It brings
these earlier  treaties up to  date by
reflecting not only the “good practices”
r e fer red  to  ab ove ,  bu t  a ls o  th e
development of investigative techniques
and arrangements.13 Given that this
Convention and the United Nations
Convent ion against Transnat ional
Organized Crime were negotiated at the
same t ime, it  should not come as  a
surprise that they share many ideas.

For example, the new European Union
Convention includes provisions that deal
with:

• the sending of procedural documents
directly to the recipient in another
State (article 5);

• the sending of requests by telefax and
e-mail (article 6);

• the spontaneous exchange of
information (article 7);

• restitution of property to its rightful
owner (article 8);

• temporary transfer of persons held in
custody for purposes of investigation
(article 9);

• hearing by videoconference (article
10);

• hearing of witnesses and experts by
telephone conference (article 11);

• the use of controlled deliveries (article
12);

• the use of joint investigative teams
(article 13);

• the use of covert investigations
(article 14);

• interception of telecommunications
(articles 17 to 22); and

• the protection of personal data
provided in response to a request
(article 23).

In particular the provisions on the
interception of telecommunications are
quite lengthy, and were the subject of
extensive debate. Different Member
States have different provisions on the
conditions under which the interception
of  tele commu nicat ions  i s  a l lowed.
However, given the ease with which
people can now move from one country in
the European Union to another, and
gi ven  a ls o  th e  ease  w it h  w hi ch
communicat ions  can be traced  and
listened to, this presumably will become
an increasingly important issue, and the
time spent on it was undoubtedly well
spent. The basic solution in this respect
was to allow interception, but to keep the
authorities in the countries in question
informed.

The Convention brings in some other
in nov at ion s .  Per h aps  t he  mos t
interesting one is that it reverses one
fundamental principle in mutual legal
assistance. Today, the almost universal
rule is that the law applicable to the
execution of the request is that of the
requested State. The new Convention
states that the requested State must
com ply  wi th  th e  f o r ma l i t ie s  an d
procedures expressly indicated by the
requesting Member State. The requested

13 In May 2001, political agreement was reached on

a protocol to the 2000 Convention, which would

simplify mutual assistance even further. The

proposal is currently under consideration.
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Member State may refuse to do so only if
compliance would be contrary to the
fundamental principles of law of the
requested State.

B. Extradition
The Member States of the European

Union are all parties to the 1957 Council
of Europe Convention on Extradition.

Also here, the Member States of the
E ur opea n U ni on h av e  s oug h t  t o
supplement the Counci l  of  Europe
Convent ion by draf ting new treaty
obligations. In 1995, the European Union
adopted a Convention on simplif ied
extradition within the EU. Essentially,
the Convention focuses on the many cases
where the person in question consents to
extradition. One year later, in 1996, the
European Union adopted a Convention on
t he  su bs ta nt iv e  r equ ir emen ts  f o r
extradition within the European Union.14

The European Union is currently
considering various options for “fast-track
extradition”. These discussions have been
held within the context of the discussion
on mutual recognition of decisions and
judgments  in  cr iminal  matters.  In
regards to extradition, the goal is to have
a  war r an t  o f  ar r est  i ssu ed  by  th e
competent authori ties of  one State
recognized as such by the authorities of
another EU State, establishing a basis for
ex tr ad i t ion .  A  pr oposa l  on  suc h  a
procedure is expected by the end of the
year 2001.

In advance of any decision on “fast-
track extradition”, Spain and Italy have
signed a bilateral treaty on this type of
extradition, and the United Kingdom is
introducing legislation along the same
lines.

The Spanish-Italian treaty applies to
persons suspected of or convicted for
ter r or i sm,  o r ga ni zed  cr im e ,  dr u g
trafficking, arms trafficking, trafficking
in human beings or sexual abuse of
minors, where the maximum sentence is
at least four years. A copy of the court
order is to be sent directly to the Ministry
of Justice of the other country, which
translates it and sends it without delay
for enforcement. What is noticeable here
is that the procedure does not call for any
court hearings at all. The only grounds
for refusal are if the documentation is not
in order, or the person in question has
been granted immunity for some reason.

The United Kingdom proposal is for a
“backing of warrants” scheme.15 The UK
already today uses such a “backing of
warrants” approach with Ireland.16

Under this approach, the extradition
request is replaced by a simple arrest
warrant, which is transmitted through
the Home Office to the local court. The
local court only has to establish (1) that
the person arrested is the person for
whom extradition is sought; (2) that the
wa rr a nt  an d  ac c ompan y in g
documentation are in order; and (3)
whether  any of  the restr ict ions  on
extradition apply.17 If none of these are a
bar to extradition, the court simply notes

14 This 1995 Convention has been ratified by nine of

the fifteen Member States: Austria, Denmark,

Finland, Germany, Greece, the Netherlands,

Por tu gal ,  S pa in  an d Swed en .  T he  1996

Convention has been ratified by Denmark,

Finland, Germany, Greece, the Netherlands,

Portugal and Spain.

15 The Law on Extradition: A Review. Home Office,

March 2001, London.
16 Similar arrangements exist among Belgium,

Luxembourg and the Netherlands. The five

Nordic countries—Denmark, Finland, Iceland,

Norway and Sweden—also have a fast-track

extradition scheme among themselves.
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on the back of the warrant that this can
be enforced.

According to  the UK proposal the
backing of warrants scheme would cover
extradition requests from all European
Union countries as well as from Iceland,
Liechtenstein and Norway (referred to as
“tier one” countries). It can be extended to
o t her  ex tr ad i t io n  pa r tn ers ,  as
appropriate. For “tier two” and “tier
three” countr ies,  certain additional
c on d it i ons  s hou ld  be  m et :  dou bl e
c r imi na l i t y ;  t he  po l i t i c a l  o f f en c e
exception; the passage of time has not
made it unjust or oppressive to extradite;
whether the basis of the extradition is a
conviction imposed in absentia ;  and
whether the offence is a military offence
that is not also an offence under the
general criminal law.

From the point of view of the United
Kingdom, all remaining states, “tier four”
states, would be subject to the prima facie
requirement .  This  means  that  th e
authorities of these countries should
demonstrate, to the satisfaction of the UK
authorities, that there is suff ic ient
evidence of the guilt of the person in
q ues t i on  t o  pr oc eed  w it h  th e
extradition.18

C. Mutual Recognition of Decisions 
and Judgments

Because of jurisdictional limits (and
perhaps a lso  a deep -rooted  lack o f
confidence in the criminal justice systems
of other countries), decisions made in the
investigation of organized crime cannot
be directly enforced abroad. For example,
if a court in one country orders that a
suspect be arrested, that his or her assets

be frozen, or that his or her house be
searched for evidence, mutual legal
assistance has to be requested in order to
have the decision carried out abroad. The
process inevitably takes some time—time
during which the suspect can empty out
his or her bank accounts and move on to a
third country.

So far, little attention has been paid to
what can, in a way, be seen as a parallel
to mutual legal assistance: recognising
the validity of a decision taken by a
foreign authority or court, and enforcing
it as such. The principle would enable
competent authorities to quickly secure
evidence, seize assets and immobilize
offenders. This would, of course, also be
in the interests of the victim.19

Internationally, mutual recognition of
foreign decisions and judgments is almost

17 There are two conditions: the offence is

punishable by at least a minimum of twelve

months in the requesting State, and the non bis

in idem principle is satisfied.

18 The United Kingdom has waived the prima facie

requirement with all  States  Parties  to the

European Convention on Extradition and,

following an amendment to the Scheme in 1981,

with all partners in the Commonwealth Scheme.

For the United States, in turn, demonstration of

“probable cause” is currently sufficient. See., e.g.,

Gully-Hart, Paul (1992), Loss of Time Through

Form al  an d Procedural  Requ irem en ts in

International Co-operation, in Eser, Albin and

Otto Lagodny (eds.) (1992), Principles and

Procedures for a New Transnational Criminal

Law.  Docum enta ti on o f  an Internat ional

Workshop 1991. Beitrage und Materialien aus

dem Max-Planck-Institut fur auslandisches und

internationales Strafrecht, Freiburg im Breisgau,

pp. 245–266, at p. 256–257.
19 Protecting the interests of the victim is one of the

priorities of the European Union. On 15 March

2001, a framework decision was adopted on in

order to ensure victims uniform minimum legal

protections in criminal proceedings. In September

2001, the Commission submitted a proposal on

unification of compensation to victims from the

State.
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non-existent. There are few bilateral or
multilateral treaties on this topic. One of
the few is the European Convention on
the International Validity of Criminal
J udg men ts ,  prep ar ed  wi th in  th e
framework of the Council of Europe in
1970. Even this treaty has very few
s ig na tu r es ,  a nd  even  f ew er
ratifications.20 Indeed, most EU Member
States have not ratified it, and so it has
v er y  l i t t le  pr ac t i c a l  i mpor ta nc e .
Furthermore, this only applies to legally
final judgments, and not for example to
decisions  made in  the course of  an
investigation.21

With the increasing integration of
Europe, Member States are now seriously
considering the potential for mutual
recognition of decisions and judgments. It
is widely regarded as an effective and
indeed  a lmost  un av oidable  too l  in
cooperation. Furthermore, proponents
argue that the close ties among the
European Union countries, and the fact
that they are all signatories to the 1950
European Convention for the Protection
of Human Rights and Fundamental
Freedoms, has lead to a situation in
which all Member States should have full
faith and confidence in the operation of

the cr iminal justice  system in each
other’s country. To give an example, if a
judge in one country orders that a suspect
should be arrested, courts in all other
European Union countries should have
confidence that the decision was made
according to law and with due respect to
human rights.22

As a result, the Tampere European
Summit in October 1999 endorsed the
principle of mutual recognition and called
for the preparation of a programme to
gradually make mutual recognition a
working rea lity .  In  the v iew of  the
Tampere Summit, mutual recognition
should become the cornerstone of judicial
co-operation in both civil and criminal
matters within the European Union. The
programme requested by the Tampere
Summit was adopted on 30 November
2000.

There is currently discussion in the EU
about whether the system of mutual
recognition should allow refusals, for
example on the grounds that the human
rights of the person in question had not
been  s uf f i c i ent ly  t aken in to
consideration. Some regard such a “fail-
safe” system as necessary, while others
consider  that  the  European Union
member states should have confidence
that other member states respect the
European Convention on Human Rights.
Another item of discussion is whether the
condition of double criminality should be
maintained.

20 Of the European Union Member States, only

Austria, Denmark, the Netherlands, Spain and

Sweden have ratified the 1970 Convention. The

other countries that have ratified it are Cyprus,

Estonia, Iceland, Lithuania, Norway, Romania

and Turkey. An additional eleven countries have

signed, but not yet ratified, the Convention.
21 There is one further exception to the lack of

mutual recognition internationally. The five

Nordic countries (Denmark, Finland, Iceland,

Norway and Sweden) recognize one another’s

decisions and judgments, and refusals are almost

unheard of. This system is based on the fact that

the Nordic countries share very much the same

legal system, and also otherwise have long-

standing cooperation with one another.

22 An analogy can be made with the “full faith and

credit” doctrine contained in article IV, section 1

of  the  Const itution of  the  United  States .

According to this section, “Full faith and credit

shall be given in each State to the public acts,

records and judicial proceedings of every other

State.”
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Work in progress: In February 2001,
Belgium, France and Sweden submitted a
pr opos a l  r ega rd i ng  t he  mu tu al
recognition of decisions on the freezing of
property and of evidence. The goal is to
adopt a decision on this by the end of
2001. In July 2001, the European Union
began considering  a  proposa l from
France, Sweden and the United Kingdom
regarding the mutual recognition of fines.
In March 2001, Germany has a somewhat
parallel proposal to this latter one on
fines. A proposal is expected on the
mutual recognition of pre-trial orders in
investigations into computer crime. The
programme of work adopted in November
2000 also contains measures in regard to
the transfer  of prosecution and the
exchange of information on criminal
records; work on these may begin in the
year 2002 or 2003. Work is also planned
on ways to avoid double jeopardy in
connection with mutual recognition.

D. Mutual Evaluations
The Member States of the European

Un ion  h av e  made  a  n umb er o f
commitments to improving their response
to organized crime, and to improving
i nt ern at ion al  c ooper at ion .  Th es e
commitments were undoubtedly made in
good faith. However, the practical reality
o f  in v est iga t i on ,  pro sec ut ion  a n d
ad jud icat ion  ( f o r  example ,  lack o f
resources, and differences in priorities in
different sectors and on different levels)
can mean that the work that is actually
carried out remains at odds with the
commitments.

One way to diagnose what problems
exist is to carry out expert reviews. The
OECD has instituted a system of mutual
ev a l ua t ion s  o f  Mem ber  S tat es  on
measures taken to prevent and control
money laundering. These evaluations are
carried out by teams of experts from
different countries who, because of their

background, are able to talk as colleagues
with experts and practitioners in the
tar g e t  c oun tr y ,  an d  as k  th e  r ig h t
questions and understand the answers
they are given. This approach has been
deemed so successful that the European
Union has adopted it on a broader scale.
Accordingly, on 5 December 1997 the
Eu ropea n Un ion  dec ided  on  th e
establ i shment  o f  a  mech anism for
eva lu at i ng  th e  a pp l i ca t i on  an d
implementation at the national level of
international undertakings in the fight
against organized crime.

Following the OECD model, small
teams of experts visit the target country,
interview practitioners, report on their
assessment and make recommendations.
The assessment is confidential,23 and the
target country is given every opportunity
to correct any errors that may have been
made.

So far, two rounds of evaluations have
been carried out in all fifteen Member
States. The first round dealt with mutual
legal assistance and urgent requests for
the tracing and restraint of property, and
th e  sec on d  rou n d  deal t  wi th  law
enforcement and its role in the fight
against drug trafficking. A third round,
which will deal with extradition, will soon
begin.

The Member States are quite satisfied
with  the  way in  wh ich  the mutual
evaluations have been carried out. The
process has  not only contr ibuted to
greater understanding of the differences
that exist between the countries, but has
also lead to many changes in law and
practice.

23 With the permission of the country in question,

the report can be published. Indeed, all of the

reports so far have in fact been published.
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V. COOPERATION IN THE 
FORMULATION OF DOMESTIC 

LAW AND POLICY

The global status quo:
International cooperat ion on the

formulation of domestic law and policy is
a lmost  ent irely  l imited to  gener al
provisions in bilateral and multilateral
treaties,  and to  even more general
recommendat ions ,  reso lut ions  and
declarations.

The European Union reality:
• the European Union has accepted

decisions calling for criminalisation of
a number of offences. The definitions
are generally rather tightly drawn,
and have forced countries to amend
their legislation accordingly.

• the European Union has begun
cooperation  in the prevention of
crime, including organized crime.

• the European Union has adopted a
n u mber  o f  ac t ion  p la ns  an d
programmes that have had a clear
effect on policy and practice in all the
Member States.

• the cooperation in this regard has
been extended to the twelve candidate
c ou nt r i es ,  w hi ch  ar e  r ap i d ly
amending their own procedural and
criminal laws.

• there are signs that the European
Union may be moving towards what
is called the “communitisation” of
criminal law, in other words to a
s i tu at ion  w h ere  th e  po wer  t o
determine the contents of criminal
law is increasingly shifted from the
individual Member States to the
f i fteen Member States  working
together.

A. Criminalisation
On the global level, in the area of

substantive criminal law, very little
international cooperation exists. Where it

does exist, it primarily concerns the very
few substantive provisions in bilateral
and multilateral treaties, such as the
minimum definitions of participation in a
criminal organization, corruption, money
laundering and obstruction of justice in
the United Nations Convention against
Transnational Organized Crime. There
ar e  a l so  a  n um ber  o f  r eso l ut ion s ,
recommendat ions  and declarations
regarding criminal law and criminal
justice, but these have tended to have
little actual impact on law, practice and
policy.

This is not the case with the European
Union, where there is not only extensive
discussion about the harmonisation of
both criminal and procedural law, but
much has been done in practice.

The question of how far the criminal
law (and procedural law) of the Member
States should be harmonised is a subject
of considerable controversy. Everyone
appears to agree that some degree of
harmonisation is necessary in order to
ensure smooth international cooperation,
as long as by “harmonisation” one means
the approximation or co-ordination of
different legal provisions or systems by
el iminat ing  major  di f fe rences  and
creating minimum requirements or
standards. To use a musical analogy, we
can continue to play our national music,
as long as it is in harmony with the music
of the other fourteen Member States.

Everyone also appears to agree that at
this stage at least we are not talking
about the unification of criminal and
procedural law, in the sense that the
fifteen distinct legal systems would be
replaced by  one system. To use the
musical analogy, no one supports the idea
of replacing the orchestra with a single
piano, no matter how beautiful or large.
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The process so far has involved a focus
on certain key issues, where the Member
States have agreed that harmonised
legislation is necessary. Among the issues
dealt with are the following:

Fraud and counterfeiting
• fraud and other crimes against the

f in a nc ia l  in ter est s  o f  th e
Communities (Convention of 26 July
1995, protocols of 27 September 1996
and 19 June 1997)24

• fraud and counterfeiting of non-cash
mea ns  o f  pay men t  ( f r amew or k
decision on 28–29 May 2001)

• counterfeiting of the euro (framework
decision on 28–29 May 2001)

Drug trafficking
• illicit cultivation and production of

drugs (Council  Resolution  of  22
November 1996)

• “drug tourism” (Council Resolution of
22 November 1996)

• sentencing for serious illicit drug
trafficking (Council Resolution of 6
December 1996)

• drug addiction and drug trafficking
(Joint Action of 9 December 1996)

Traf ficking in  persons  and related
offences
• trafficking in human beings and

sexual exploitation of children (Joint
Action of 21 January 1997)

• combating illegal immigration (Council
recommendation of 22 December 1995)

Corruption
• corruption (Convention signed on 26

May 1997)
• corruption in the private sector (Joint

Action of 22 December 1998)

Other offences
• racism and xenophobia (Joint Action

of 15 July 1996)
• football hooliganism (Council Resolution

of 28 May 1997)
• money laundering (Joint Action of 3

December 1998)
• arms trafficking (Council Recommen-

dation of 7 December 1998)
• participation in a criminal organiza-

tion (Joint Action of 21 December
1998)

Procedural issues
• interception of telecommunications

(Council Resolution of 17 January
1995)

• protection of witnesses in the fight
against international organized crime
(Council Resolution of 23 November
1995)

• individuals who cooperate with the
judicial process in the fight against
in ter na t ion al  o r ga ni zed  c r i me
(Council Resolution of 20 December
1996)

Work in progress. The work on further
harmonisation of criminal and procedural
law in the European Union is proceeding
on the priority areas identified at the
Tampere European Summit in October
1999. Work is underway for example on
th e  m ini mu m p rov is ion s  on  th e
constituent elements of offences and
penalties relating to drug trafficking, on
the sexual exploitation of children and
child pornography, and on racism and
xenophobia. A Commission proposal on
the constituent elements and penalties
relating to  terrorism is expected in
October 2001, and another proposal on
cyber-crime and other high-tech crime is
expected towards the end of 2001. A
considerable amount of attention has also
been focused on money laundering, and
on the freezing of the assets of offenders.
For example, a framework decision on

24 In May 2001, the Commission proposed an

amal gam at ion of  the va rious Convent ion

provisions relating to fraud against the financial

interests of the EU.
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m oney  l au nder in g  an d  on th e
identification, tracing, freezing or seizure,
and confiscation of the instrumentalities
and proceeds of crime was adopted on 26
June 2001.

One genera l  pr io r i ty  area  i s  the
protection of the financial interests of the
European Union, for example against
s ub sidy  f ra ud ,  embezz lemen t  an d
corruption. Here, there is a much further-
reaching proposal, called the “Corpus
Juris” project.25 Briefly, this project seeks
not only to harmonise the definition of
offences against the financial interests of
the European Union, but also to set up a
European Public Prosecutor system,
using identical procedural law provisions
in each Member State. Proponents have
said that this degree of uniformity is
necessary to prevent organized criminal
groups from utilising differences between
the Member States. Critics, in turn, see
t hi s  a s  a n a tt empt  t o  c rea te  a
s u pra na t ion al  c r i min al  la w an d
procedural law, which in time may lead to
the unification referred to above.

Th e Corpu s  J uris  pr oj ec t  ra ises
b roa der  i s su es  o f  ho w fa r  th e
harmonisation of criminalisations can go,
a nd  wh o  c an  make  th e  dec is i ons .
Questions of criminal law have so far
always been reserved to the Member
States themselves to decide, on the basis
of consensus. Article 31(e) of the Treaty of
Amsterdam gave the Commission a right
of initiative in these matters. The exact
implication of article 31(e), however, has
been questioned. Most Member States are
of  the v iew that the Commission is
limited to the right of initiative, and only
the Member States themselves may make
any decision  on cr iminalisat ion.  A

minority, however, are of the view that
ar t i c l e  31 (e )  in  e f f ec t  g i ves  th e
Commission the right to oblige Member
States to  adopt criminalisations on
certain issues, if criminal law sanctions
are the only way to protect Community
interests. The issue is still open. So far, a
working compromise has been reached:
decisions under article 31(e) are being
made in tandem, with the Commission
taking a decision on matters within its
power, and the Member States (through
the Council) taking a decision at the same
time on matters within their powers.

B. The Prevention of Organized 
Crime

Organized crime, just as is the case
with crime in general, does not spread at
random. I t  i s  of ten  a  p lanned and
deliberate act iv ity .  Accordingly , i t
depends to a great deal on the presence of
motivated offenders, on the existence of
the opportunity for crime, and on the
orientation of the work of those who seek
to control organized crime. In line with
this so-called situational approach, the
Member States are exploring ways to
ensure that committing crime is made
more difficult, that committing crime
involves greater risks to the offender (in
particular the risk of  detection and
apprehension), and that the possible
benefits to the offender of committing
crime are decreased or eliminated.

Also the Tampere European Summit
st res sed  th e  impor ta nc e  o f  c r ime
prevention. It suggested that common
crime prevention priorities should be
developed and identified. Elements for
the crime prevention policy are contained
in the Council resolution of 21 December
1998 on the prevention of  organized
crime. In March 2001, the Commission
and Europol presented a report on a
European strategy on the prevention of
organized crime.

25 See http://www.law.uu.nl/wiarda/corpus/

engelsdx.html The project was first presented on

17–18 April 1997.
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One step in developing and identifying
priorities was made on 15 March 2001,
when the European Union decided on the
establishment of a crime prevention
network. This network consists of contact
po i nt s  i n  ea ch  M ember  S tat e ,
representing not only the authorities but
also civil society, the business community
and researchers. The network functions
by organizing meetings, compiling a
database and otherwise by seeking to
gather and analyse data on effective
crime prevention measures on the local
and regional level in order to disseminate
information on “good practices.”

C. European Union Policies and 
Programmes

The various measures listed above and
that have been taken by the European
Union did not come piecemeal, one by
one. Instead, they are elements of a wider
EU policy against organized crime. A
critical step was taken on 16–17 June
1997, when the European Union adopted
a Plan of Action to combat organized
c r ime .  Instead  o f  the  reso lu t ion s ,
recommendations and declarations that
have so often been adopted in other
fora— regr ettably  of ten  with  l i t t le
practical impact—the European Union
decided, for the first time anywhere, on
specific action, with a clear division of
responsibilities, a clear timetable and a
mechanism for implementing the action
plan. The strong consensus reached by
Member States on the 1997 Plan of
Action helped to create the political and
professional climate required on both the
EU level and the national level to take
and implement the necessary decisions.

The 1997 Plan of Action changed the
rate of the evolution of international
cooperation against organized crime.
Examples of the progress that has been
achieved are the mutual evaluation
mechanism, the entry into force of the

Europol Convention, the establishment of
th e  Eu r opean  Ju d ic i a l  N etw ork ,
criminalisation of participation in a
criminal organisation, the establishment
of a variety of funds to support specific
measures, the adoption of joint actions on
money laundering, asset tracing, and
good practices in mutual assistance, the
pre-accession pact with the candidate
countr ies, and the identif icat ion  of
further  measures  in  respect of  the
prevention of organized crime.

The period allotted for the 1997 Plan of
Action ended on 31 December 1999.
However, more work needed to be done.
When Finland held the Presidency of the
European Union during the second half of
1999, it led discussions on the necessary
follow-up plan. These discussions were
given added push by the decision to hold
a special Summit, the Tampere European
Council (15–16 October 1999), which
dealt with, among other issues, cross-
border crime.

Among the priorities identified by the
Tampere European Summit are:

• the prevention and control of crime
through the reduction of opportuni-
ties;

• the facilitation of co-operation between
Member States in criminal matters;

• co-ordination and, where appropriate,
cen tr a l i s at i on  o f  c r imi na l
proceedings;

• protection of the rights of victims and
the provision of assistance;

• development of operational police co-
operat ion  and  law enforc emen t
training at the EU level;

• enhancement of customs co-operation
in the fight against crime and in the
use of information technology;

• the fostering of international co-
opera t io n  i n  t h e  f ig ht  ag a in s t
transnational organized crime;
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• reinforcement of the role of Europol;
• adoption of a common approach

throughout the EU on cross-border
crime;

• depriving criminals of the proceeds of
crime; and

• enhancing knowledge and capacity to
fight money laundering activities.

These various priorities—known in the
E ur opea n U ni on a s  th e  “Ta mper e
milestones”—set  out  a  fair ly  c lear
programme for the European Union for
the years to  come.  More detail  was
provided by the follow-up to the 1997
Plan of  Action that was worked out
during the Finnish Presidency of the
European Union, and adopted in March
2000.26 The core of the document consists
of  eleven chapters that  set out the
pol itical guidelines,  the respective
mandates  and in i t iatives,  and the
detailed recommendations. Specific forms
of  crime that are the focus  inc lude
economic crime; money laundering and
off-shore centres; terrorism; computer
crime; and urban crime and youth crime.

D. Cooperation with Candidate 
Countries and Other Third 
Countries

Even if the European Union Member
States could effectively develop their laws
and systems to prevent and control
organized crime within their borders, this
would not be enough. Preventing and
controlling organized crime requires
global co-operation.

One particular focus is cooperation
with the so-called candidate countries.
T h e  Eu r opean  Uni on i s  c ur r ent ly
negotiating actively with twelve countries

on membership. In December 1999, the
European Union decided in addition to
start preparations for the extension of
this process to Turkey. Enlargement on
such a scale, from fifteen Member States
to 28, will constitute not so much an
evolutionary step for the EU as a leap
into the unknown. Institutions, interests,
policies, balances of power: everything
will change. The European Union is faced
with a political challenge of the first
order.

In this process, considerable attention
is being paid to  the prevention and
control of organized crime. The European
Union has  already adopted a large
number of measures (referred to as the
ac qu is  communauta ire ) , 2 7 and  the
Member States have implemented them
in their domestic legislation and practice.
In  order to avoid a situation where
or gan iz ed  c r i min al  gr ou ps  t ake
advantage of a sudden expansion of the
European Union, also the candidate
co un tr ies  m us t  fu l ly  a cc ept  an d
implement the acquis. To this end, on 28
May 1998 the European Union has made
a so-called pre-accession pact with the
candidate countries on how the process
should be carried out. Considerable work
is  un der wa y mul t i l at era l ly  an d
bi lateral ly  to  ass is t  the cand idate
countries in this work.

A  s econ d  fo c us  i s  th e  Ru ss ia n
Federation. Again during the Finnish
Presidency, a special European Union
Action Plan was prepared on common
action with the Russian Federation on
combating organized cr ime.  This in
essence sets up a structure and process

26 The new plan of action is known as “The

Prevention and Control of Organized Crime: A

European Union Strategy for the beginning of the

new Millennium.”

27 The “acquis communautaire” can be loosely

described as the legislation of the European

Union. It consists not only of the Treaties and all

EU legislation, but also of the judgments of the

Court of Justice and joint actions.
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for  c on t i nu ou s  con su l t at ion s  a n d
cooperation between the European Union
and the Russian Federation. In addition,
t her e  i s  a  br oad er  “ par tn er sh ip”
agreement with the Russian Federation
(and with Ukraine) that provides a basis
for cooperation.

Other geographical areas with which
th e  Eu ropean Union  is  s eek ing  t o
strengthen co-operation include the
Mediterranean, South Eastern Europe,
China, North America, Latin America
and the Caribbean.

The European Union is also active in
working through intergovernmental
organizations such as the Council of
Europe and the United Nations. For
example, throughout the negotiations on
the United Nations Convention against
Transnational Organized Crime, the
European Union countries worked very
closely together in seeking to ensure that
the resulting Convention was as effective
and broad as possible.

VI. LESSONS TO BE LEARNED

As can be seen, the European Union
has put into place an enormous number
of measures in only a few years in order
to better prevent and control organized
crime. The strengths of the European
Union in international criminal justice lie
in the considerable political pressure and
interest in cooperation, as a result of
which consensus will often be found even
if some countries initially resist the
pressure to change their criminal policy.

In this connection, two questions come
to mind. Have the measures actually
b een e f f e c t ive  i n  p rev en t in g  a n d
controlling organized crime? And if the
European Union has been successful, can
the progress made within the European
Union be repeated elsewhere?

Whether or not the European Union
ha s  i mpr oved  i ts  e f f e c t i ven ess  in
responding to organized crime can, of
course, be debated. It is difficulty to show
a clear cause-and-effect relationship. For
example, it is misleading to try to judge
effectiveness against organized crime by
an increase in the number of arrests,
prosecutions or convictions. To a large
extent, organized crime remains hidden.
Evaluation of progress remains difficult.
When the present plan of action was
being drafted, the Finnish Presidency
wa nt ed  t o  in c lu de  i nd i c ator s  o f
performance,  measures that would
provide a more precise tool for evaluating
how  e f f e c t i ve  w e  h av e  been  in
implementation. Regrettably, it proved to
be impossible to incorporate such an
element into the plan of action. As long as
we have no way of assessing the true
extent of organized crime, or of its impact
on soc ie ty ,  i t  i s  a lmos t  use les s  to
speculate if, for example, the creation of
Europol or Eurojust has had an impact on
organized crime in Europe.

On the other hand, it is possible to say
from the practitioner’s point of view that
cooperation has been made more effective
and easier. The creation of Europol has
clearly improved cooperation among law
enforcement authorities, just as the
creat ion  o f  th e Eur opean Jud ic ia l
Network, the  insti tution of  l iaison
magistrates and the creation of  Pro
Eurojust have streamlined cooperation
among prosecutors. Information can be
received more quickly and analysed more
effectively, and the response can be made
more promptly.

The networking that is taking place in
the European Union has also increased
the degree to which practitioners know
about, and have confidence in, one’s
another criminal justice system. Also this
makes cooperation more effective.
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Can the developments in the European
Union be replicated elsewhere?

There are undeniably certain features
of the European Union which make
progress easier than may be the case
elsewhere. One is the existing structure
for decision-making. Without the Council
and the various networks, it would be
difficult if not impossible to get sovereign
countries to agree on measures which
may have at least the appearance of
infringements on sovereignty: examples
include the setting up of such formal
structures as Europol and Eurojust, the
a dopt i on o f  dec i s i ons  on  th e
harmonization of key legislation, and
decisions related to mutual recognition of
decisions and judgments. A second factor
which eases progress in the European
Union is the fact that the Member States
have worked closely together for a long
time, and have come to understand and,
to at least a modest degree, have faith
and confidence in one another’s criminal
justice system.

Nonetheless, many elements of the
E ur opea n Un ion  r esp ons e  t o
transnational organized crime can, and in
fact are, being implemented elsewhere.
The European Union has had the benefit
o f  ex per ien c e  wi th  far - rea c hi ng
c ooper at ion ,  a nd  h as  lear n ed
considerably from experience what works
and what does not work. As shown in the
negotiations on the United Nations
Convent ion against  Transnat ional
O r ga ni zed  C ri me ,  t he  pr ac t i c a l
experience among the European Union
Member States has often served as a
guide for other countries and regions.
Examples are the “good practices” in
mutual legal ass istance, the use of
v ideoconferences  in the hearing o f
witnesses, the establishment of joint
investigative teams, and the use of liaison
officers.

We have come a long way from the
period when countries ignored crime
beyond their borders. The speed with
which the European Union Member
States have agreed on cooperation, and
the commitment that is being shown on a
high political level on implementation,
show that the Member States are very
mindful of the danger that organized
cr ime  poses  to  th e ind iv idual ,  the
co mmu ni ty ,  th e  c oun tr y  an d  th e
international community. Over the past
few years, there has been remarkable,
indeed unprecedented progress in the
national and international response to
org an ized  cr ime ,  as  sh own  by  t he
st ren g th eni ng  o f  th e  l eg i s la t i ve
framework, the reorganisation of the
criminal justice system, the growing
network of bilateral and multilateral
agreements, and the strengthening of
fo rmal  and informal internat ional
contacts.

In  the  prevention and control  of
organized crime, we all still have a long
way to go. Nonetheless, the first steps
have been taken, and the experience in
the European Union can help in charting
out the possibilities as well as pitfalls on
the road ahead.


